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What Is Socialist about Labour Law in China?

    

10.1 Introduction

What, if anything, is ‘socialist’ about contemporary labour law in the
People’s Republic of China? The question is one crucial facet of a larger
question: What is ‘socialist’ about the ‘socialist market economy’ that
China claims to be constructing since opening its doors to foreign capital
and private enterprise under Deng Xiaoping? Rephrasing the question
along those lines reminds us that ‘socialism’ is sometimes defined in
contrast to a market economy, particularly in regard to the treatment of
labour. There is little doubt that China’s is largely a market economy.
The past four decades have seen China’s abandonment of central plan-
ning, the rise of commodified labour exchanged through labour markets,
the dramatic growth of private profit-seeking corporations and their share
of the labour force, and the gradual development of regulatory constraints
on labour standards and practices. In the modern era of semi-regulated
labour markets in a mostly non-state economy, what differentiates China’s
labour regime from those of other regulated market economies? And,
whatever that is, is it ‘socialist’?

As this last question suggests, we intend to proceed from China’s
particularities to the more abstract definitional question of what makes
a labour law regime ‘socialist’, rather than attempting to define ‘socialism’

at the outset and looking for signs of its presence. We will begin by briefly
reviewing some basic changes in China’s labour policies since the end of
the Maoist era, changes that raise the question of whether China is best
seen as ‘post-socialist’ in its labour policies and practices. Then we will
turn to two distinctive institutional features of China’s labour law regime,
both legacies of the Maoist era and both reflecting constitutional com-
mitments: first, the strong commitment to Party control of the collective
representation of workers through a single monopolistic trade union
organisation, the All-China Federation of Trade Unions (ACFTU); and,
second, ‘democratic management’ of enterprises, mainly through Staff



www.cambridge.org/9781108424813
www.cambridge.org


Cambridge University Press
978-1-108-42481-3 — Socialist Law in Socialist East Asia
Edited by Hualing Fu , John Gillespie , Pip Nicholson , William Edmund Partlett 
More Information

www.cambridge.org© Cambridge University Press

and Worker Representative Congresses (SWRCs). The latter, which
might genuinely qualify as ‘socialist’, is very weakly institutionalised.
The former, which may or may not be considered ‘socialist’, pervades
and shapes nearly every aspect of China’s contemporary labour regime.
That is evident in China’s multifaceted response to labour disputes,
which include the mediation and adjudication of rights disputes, a formal
system of collective consultation and the ad hoc response to wildcat
strikes and protests. Each of these systems is shaped by the government’s
commitment to monopolising collective representation and maintaining
stability. We will conclude by reflecting on the definitional question
posed by our title.

10.2 What Is Not Socialist about China’s Labour Regime:
The Rise of Labour Markets, Private Capital and Regulation

In a market economy, labour is a commodity bought and sold in labour
markets. Labour in China’s planned economy under Mao was the anti-
thesis of this. Workers in the state-owned and state-planned economy
were not labour market actors, but near-permanent members of a work
unit, or danwei, which supplied workers and their families with food,
housing, education, health care and other basic requisites of daily life.
But that socialist economy has been thoroughly dismantled, even in the
large remaining state-owned sector. The ‘corporatisation’ of state-owned
enterprises (SOEs), with or without privatisation, famously shattered the
danwei system and the ‘iron rice bowl’ that its members enjoyed in
favour of commodified labour and labour markets.1 That long, painful
‘reform’ process triggered widespread feelings of betrayal and massive
labour unrest in China’s industrial heartland, culminating in the early
2000s.2 The state still owns many of China’s most important enterprises,
with an effective monopoly in certain strategic industries; but even
workers in the state sector are undoubtedly labour market actors who
sell their labour through contracts.

1 Mary E. Gallagher, Contagious Capitalism: Globalization and the Politics of Labour in
China (Princeton, NJ: Princeton University Press, 2007); William Hurst, The Chinese
Worker after Socialism (Cambridge: Cambridge University Press, 2009); Tim Pringle,
Trade Unions in China: The Challenge of Labour Unrest (Abingdon: Routledge, 2011),
pp. 56–86.

2 Hurst, The Chinese Worker after Socialism; Ching Kwan Lee, Against the Law: Labour
Protests in China’s Rustbelt and Sunbelt (Berkeley, CA: University of California Press,
2007).
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In the meantime, as China ‘corporatised’ its state sector, it fostered the
growth of an even larger non-state sector.3 China’s 1982 Constitution
declares that ‘socialist public ownership of the means of production’ is to
remain the ‘dominant’ form of ownership, and that China remains on a
path towards eliminating ‘the system of exploitation of man by man’ and
effectuating ‘the principle of “from each according to his ability, to each
according to his work”’.4 But these rhetorical invocations of socialism
were increasingly defied by the facts on the ground.

Beginning with ‘special economic zones’ in the Pearl River Delta and
elsewhere along the coast, China opened its borders to foreign capital,
often as part of joint ventures. Collectively owned ‘township and village
enterprises’ began to operate much like private firms, and domestic entre-
preneurs were allowed to go into business, often as suppliers to large
foreign corporations.5 Those foreign corporations flocked to China in
pursuit of cheap labour supplied by a steady flow of poor rural migrants,
whose wages and working conditions were largely unregulated for the
first decade or two of capitalist-led growth. The jarring spectacle of those
Dickensian sweatshops seemed to make a cruel hoax of China’s claim
to the banner of ‘socialism’. China’s workers have responded as workers
eventually do to exploitation, staging some spectacular and increasingly
well-organised strikes that seem more reminiscent of labour’s response to
twentieth century development under Western capitalism than redolent
of ‘socialism’.

Because the reform of the state sector lagged behind the opening of the
private sector, China’s ‘socialist market economy’ initially looked like two
separate economies: a socialist economy still planned and administered
by the state; and a market economy ruled by managers on behalf of
profit-driven capitalist owners. Since the early 1990s, however, the two
sectors have largely converged towards one based on regulated markets,

3 Whereas 25 per cent of China’s total labour force was employed by SOE in 1996, this
number dropped to 7 per cent by 2003. Mimi Zou, ‘Evolution of Collective Labour Law in
China’, in Roger Blanpain, Ulla Liukkunen and Chen Yifeng (eds.), China and ILO
Fundamental Principles and Rights at Work (Kluwer Law International, 2014), p. 61. As
for China’s industrial labour force, only 12 per cent still worked in state-controlled firms
by 2013. Barry Naughton, ‘Is China Socialist?’ (2017) 31(1) Journal of Economic Perspec-
tives, 3, 7.

4 Article 6, 宪法 [Constitution] 1982 (P.R.C.) (http://www.npc.gov.cn/englishnpc/Consti
tution/node_2825.htm). The current Constitution was adopted in 1982, and was amended
in 1988, 1993, 1999, 2004, 2007 and 2018.

5 Yasheng Huang, Capitalism with Chinese Characteristics: Entrepreneurship and the State
(Cambridge: Cambridge University Press, 2008), pp. 73–77.
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including rather familiar formal labour standards that apply across all
enterprises. The advent of regulation has been a drawn-out affair and is
still incomplete. In the planned economy, in which all productive enter-
prises were owned and administered by the party-state and its appointed
managers, there was no need for regulatory institutions as we know
them.6 So China has had just a few decades to construct regulatory
institutions virtually from scratch.7

In some respects, China’s labour policies since ‘reform and opening’
mirror the ‘double movement’ that is characteristic of modern capitalism:
the social construction of markets and the countermovement for social
protection from markets.8 The regulatory dimension of the ‘double
movement’ has been compressed in China and is ongoing. In the mean-
time, as we will discuss later, China is strongly resisting another crucial
dimension of the ‘double movement’; that is, the legitimation and accom-
modation of workers’ own organisations.9

Before 1994, ‘labour law’ in China consisted of ‘a myriad of confusing
and often contradictory laws, regulations, notices, directives and so on’.10

The national Labour Law of 1994 was a breakthrough in its imposition
of a single basic labour regime – one founded on regulated labour con-
tracts and labour markets – across the state and non-state sectors.11

6 Benjamin van Rooij, ‘Regulation by Escalation: Unrest, Lawmaking and Law Enforce-
ment in China’, in Susan Trevaskes, Elisa Nesossi, Flora Sapio and Sarah Biddulph (eds.),
The Politics of Law and Stability in China (London: Edward Elgar, 2014), p. 86.

7 Sean Cooney, Sarah Biddulph and Ying Zhu (eds.), Law and Fair Work in China
(Abingdon: Routledge, 2013).

8 Karl Polanyi, The Great Transformation: The Political and Economic Origins of Our Time
(Boston, MA: Beacon Press, 1957). Regarding the ‘double movement’ in China, see Eli
Friedman, Insurgency Trap: Labour Politics in Postsocialist China (Ithaca, NY: ILR Press,
2014); and Shaoguang Wang, ‘Double Movement in China’ (2009) 43 Economic and
Political Weekly 51–59.

9 Eli Friedman argues in his book, Insurgency Trap, that China’s regime is trapped at
the ‘insurgency’ phase of the countermovement, unable or unwilling to continue to the
‘institutional’ phase.

10 Susan Leung, ‘China’s Labour Contract System from Planned to Market Economy’ (2012)
3 Journal of Law, Ethics & Intellectual Property, 1, 2.

11 There are still differences between these sectors at the level of enforcement or implementa-
tion, but not all of them cut in the expected direction. For example, although SOEs are
generally thought tomaintain higher labour standards thanmost private enterprises, they are
also among the largest users of temporary agency workers, as they seek to reduce the portion
of their workforce eligible for various costly entitlements. See Wenjuan Jia, ‘The Making
of Dualistic Labour Regime: Changing Labour Process and Power Relations in a Chinese
State-Owned-Enterprise under Globalization’, inMingwei Liu and Chris Smith (eds.),China
at Work: A Labour Process Perspective on the Transformation of Work and Employment in
China (Basingstoke: Palgrave, 2016), pp. 76–97 (describing firms in Guangzhou).
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It supplanted both direct administration of labour in the planned econ-
omy, and the near–laissez faire that prevailed in the non-state sector in
the early period of liberalisation, with sharply divergent consequences
for workers in the two economies. In the state sector, the Labour Law’s
embrace of labour contracts formalised the demise of the danwei system
and the demotion of workers from ‘masters’ of the enterprise to mere
employees – a drastic decline in status and security. But for migrant
factory workers in the growing non-state sector, the Labour Law was a
major step toward better labour standards. China’s embrace of regulated
labour markets represented a convergence, not only between China’s
own two economies, but also between China and the world’s advanced
market economies.12 Thereafter China proceeded along a fairly well-
trodden path towards higher minimum labour standards, and better
procedures for enforcing standards and adjudicating employment dis-
putes. The 2007 enactment of the Labour Contract Law was another
big step along that path, though its higher formal labour standards
might have exacerbated the severe ‘enforcement gap’ that continues to
fuel unrest.13

Let us return to the opening question with this background under our
belts: What, if anything, is ‘socialist’ about China’s now mostly unified
labour law regime and the treatment of labour in the ‘socialist market
economy’? It is not the use of centralised planning in place of market
ordering; the former has decreased drastically since the pre-reform era.14

Nor is it (for most workers) state ownership of the employing enter-
prise. Could it be a generally pro-worker labour regime? Certainly not in
the early years of liberalisation, which fostered egregious exploitation of
workers in the new export-oriented factories. One might argue that the
legislative enactments in 1994 and especially 2007 represented a ‘socialist’
turn towards more protective labour laws and higher labour standards.
But that shift brought China closer to, not further away from, the labour

12 Mary E. Gallagher and Baohua Dong, ‘Legislating Harmony: Labour Law Reform in
Contemporary China’, in Sarosh Kuruvilla, Ching Kwan Lee and Mary E. Gallagher
(eds.), From Iron Rice Bowl to Informalization: Markets, Workers, and the State in a
Changing China (Ithaca, NY: ILR Press, 2011).

13 Mary E. Gallagher, Authoritarian Legality: Law, Workers, and the State in Contemporary
China (Cambridge: Cambridge University Press, 2017).

14 However, as Barry Naughton notes, state involvement in the economy today is not
insignificant: ‘The government in China has much more influence over the economy
than in virtually any other middle-income or developed economy. State firms and state
banks remain prominent. Government five-year plans command attention, both domes-
tically and internationally.’ Barry Naughton, ‘Is China Socialist?’, 4.
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law regimes of the developed market economies of the West, which all
regulate work hours, minimum wages, health and safety, discrimination
and so on. In that respect, China’s ‘socialist market economy’ looks more
and more like modern regulatory capitalism.15

In the meantime, China’s economy has grown from one of the world’s
poorest to one of its most powerful, and from one of its most egalitarian
to one of its most unequal.16 A recent study found that the richest 1 per
cent of households own one-third of the country’s wealth, while the
poorest 25 per cent of households own just 1 per cent of total wealth.17

It is worth asking whether modern China is best understood as ‘post-
socialist’ in its labour policies (as many informed commentators now
describe it).18 First, however, we must examine two dimensions of con-
tinuity between China’s socialist past and its market-infused present.

10.3 Two Leninist Legacies: The ACFTU and the SWRCs

Not everything about China’s socialist past has been thrown over in the
rush to embrace markets and pursue economic growth. The first ‘general
principle’ of its Constitution provides that China is ‘a socialist state under
the people’s democratic dictatorship led by the working class and based
on the alliance of workers and peasants’. Official rhetoric, including
the Constitution, continues to invoke the leadership of the Communist
Party of China (CCP) and the guidance of Marxism–Leninism and Mao
Zedong Thought (as well as ‘Deng Xiaoping Theory and the important
thought of Three Represents’).19 But, when it comes to institutions that
affect the working lives of its citizens, there are two important manifest-
ations of continuity with the Maoist era: first and foremost, the ACFTU,

15 Chinese leaders maintain that China is not capitalist but is in the primary stage of
socialism. Alan R. Kluver, Legitimating the Chinese Economic Reforms: A Rhetoric of
Myth and Orthodoxy (Albany, NY: State University of New York Press, 1996), pp. 71–72.

16 Approximately 260 million rural residents were living in poverty at the start of the 1990s,
compared to only 56 million by 2015. Barry Naughton, ‘Is China Socialist?’, 16.

17 Gabriel Wildau and Tom Mitchell, ‘China Income Inequality among World’s Worst’,
Financial Times, 14 January 2016, available at www.ft.com/content/3c521faa-baa6-11e5-
a7cc-280dfe875e28 (noting China’s Gini coefficient for income by 2012 was 0.49, which
the World Bank considers an indicator of severe income inequality).

18 See, e.g., Friedman, Insurgency Trap; Hurst, The Chinese Worker after Socialism; Pun
Ngai, Migrant Labour in China: Post-Socialist Transformations (Malden, MA: Polity,
2016).

19
‘Preamble’, 宪法 [Constitution].
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which embodies the Party’s official leadership of the working classes; and,
to a far lesser degree, SWRCs, which embody the constitutional commit-
ment to ‘democratic management’.20 Let us turn now to them.

10.3.1 The ACFTU and Its Official Monopoly on Collective
Representation of Workers

The ACFTU, through its many branches and chapters, is not only the
official representative of China’s workers in collective labour relations,
it is China’s only lawful trade union – if it is a trade union at all. For
the ACFTU is above all a branch of the Party. Its hierarchy mirrors the
organisation of the Party, and its officials are appointed by, and answer-
able to, the corresponding party branch. Party control of the ACFTU
operates horizontally, from the national CCP to the national ACFTU,
from provincial party organisations to provincial ACFTU chapters, and
so on down to the local level; that horizontal control dominates vertical
control from higher to lower levels of the ACFTU.21 In that very concrete
sense, the ACFTU is an arm of the Party, not a representative of the
workers.

The enterprise trade union chapters, or ‘grassroots unions’, have a
rather different character. Reflecting in part their origins in the planned
economy, in which managers were Party officials, the enterprise trade
unions have been almost uniformly dominated by management.22 That
is so despite a long-standing formal mandate that trade union officers
within the enterprise, unlike those outside the enterprise, are supposed to

20 This commitment first appeared in the post-Mao 1982 Constitution. But Deng Xiaoping,
in his 1980 speech calling for the institutionalisation of the SWRCs noted, that this had
been ‘decided long ago’. Deng Xiaoping, Speech on 18 August 1980, from ‘Selected Works
of Deng Xiaoping: Modern Day Contributions to Marxist–Leninist Theory’, available at
https://dengxiaopingworks.wordpress.com/2013/02/25/on-the-reform-of-the-system-of-
party-and-state-leadership/.

21 Lee, Against the Law, pp. 57–59. Strictly speaking, the provincial and local branches of
the ACFTU are not ‘All-China’ but are instead regionally identified; for example, the
Guangdong Federation of Trade Unions. But for the sake of readability, we refer to them
as ACFTU or ACFTU branches.

22 Yujuan Zhai, ‘Thoughts on the Labour Side of China’s Collective Consultation’, paper
presented at Labour Relations Conference, Renmin University (2011); Stanley Lubman,
‘China Real Time Report: The New Challenge of the Strikes Won’t Go Away’, Wall Street
Journal, 14 July 2010.
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be elected by worker-members. In practice, management has typically
appointed one of its own, usually a high-level manager, to lead the
enterprise union.23

Between management domination at the enterprise level and Party
domination at higher levels, it is not surprising that workers typically
describe the official trade unions as ‘useless’ in their own struggles for
better wages and working conditions. Party domination remains unques-
tionable, but management domination of the enterprise unions has come
under more pressure as labour unrest has grown. In particular, there have
been numerous calls for, and some moves towards, more democratic
elections of enterprise trade union officers by workers. But those moves
have been limited, halting and fragile. As things stand, trade union repre-
sentatives are rarely electorally accountable to workers at the lowest level,
and never above that level.24

Although it may be ‘useless’ to workers in their labour disputes, the
ACFTU and its official monopoly on collective worker representation
casts a very heavy shadow over any other organisations that would seek
to represent workers, including non-governmental organisations (NGOs)
that advocate for individual workers and their rights. By their very exis-
tence, such organisations seem to challenge the dogma that the Party
itself, through its labour arm the ACFTU, is the true voice of the workers.
Their treatment is in some ways illustrative of the tenuous standing of
‘civil society’ in China.

The ACFTU is one of the stronger surviving components of what once
was a comprehensive system of Party control of collective social acti-
vity, through which whole segments of the population – women, youth,
workers – were each represented through a single hierarchically organ-
ised official channel under the control of the CCP.25 Each of these
national ‘mass organisations’ stood atop a pyramid of provincial and
local branches, and was charged with the dual mission of conveying the

23 Simon Clarke, Chang-Hee Lee and Qi Li, ‘Collective Consultation and Industrial Rela-
tions in China’ (2004) 42 British Journal of Industrial Relations 235.

24 Cynthia Estlund, A New Deal for China’s Workers? (Cambridge, MA: Harvard University
Press, 2017), pp. 149–173; Cynthia Estlund and Seth Gurgel, ‘Will Labour Unrest Lead to
More Democratic Trade Unions in China?’, in Blanpain, Liukkunen and Chen (eds.),
China and ILO Fundamental Principles and Rights at Work.

25 Anita Chan, ‘China’s Trade Unions in Corporatist Transition’, in Jonathan Unger (ed.),
Associations and the Chinese State: Contested Spaces (Armonk, NY: M.E. Sharpe, 2008),
pp. 69–85.
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interests of the masses up to party leaders and conveying the ‘party line’
down to the masses. While that Leninist ‘transmission belt’ system has
been loosened considerably in many domains of civil society since the
Maoist era, it continues to constrain the legal and political space for
independent social organisations.26

Labour groups occupy a distinct zone of China’s civil society land-
scape, owing to both ideology and history: Official Communist ideology
exalts workers and their interests, but it still condemns their collec-
tive representation outside of official channels. In view of the history of
independent labour movements across the world, the regime regards
organisations of workers as politically threatening, even if they avoid
any overt challenge to party rule or the ACFTU’s monopoly. Groups and
individuals that are found to be organising across enterprise boundaries,
or in multiple enterprises, still court prosecution or detention.27 Even
organisations that steer clear of organising across workplaces, and con-
fine themselves to representation of workers in their individual rights
claims, are closely watched. Under the dual registration system in place
for most NGOs, labour groups must secure a party-state sponsor (such as
a local branch of the ACFTU or justice bureau) in order to register as a
civic organisation. But few can do so. Many labour NGOs register as
business entities – that requires no official sponsor, but it also affords no
protection against official harassment, and may be seen as an evasion of
the social management system.28 The level of enforcement of the regis-
tration requirement for labour NGOs varies over time and across regions,
but enforcement, as well as harassment of non-registered labour NGOs,
has intensified in recent years.29 And since 2014, several NGO-based

26 See generally, Karla W. Simon, Civil Society in China: The Legal Framework from Ancient
Times to the ‘New Reform Era’ (Oxford: Oxford University Press, 2013).

27 See, e.g., ‘A letter to the People’s Daily on China Labour Bulletin’s work with labour
activists in China’, China Labour Bulletin, 12 January 2016, available at www.clb.org
.hk/en/content/letter-people’s-daily-china-labour-bulletin’s-work-labour-activists-china
(describing the organising activities of Zeng Feiyang, who along with several former
colleagues was detained in December 2015 and later criminally prosecuted).

28 Simon, Civil Society in China. It also means that any revenues are taxable, which can lead
to both financial and legal difficulties.

29 Labour NGOs in Beijing were ‘reminded’ in 2009 of their obligation to register. In
2010 and 2011, those in Guangzhou were invited to meet with local ACFTU officials,
who touted the advantages of formal affiliation but did not demand it. In Shanghai,
sources indicate that no independent labour NGOs have managed to operate for any
significant period of time.
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labour activists – especially those involved with labour protests or
strikes – have suffered arrest, detention or other forms of official pressure
and harassment.30

The ACFTU’s official monopoly on collective worker representation,
and the Party’s control of the ACFTU (subject to management domin-
ation within the enterprise), begin to capture a dimension of China’s
labour law system that sharply differentiates it from those of ‘regulatory
capitalism’ – the continuing insistence on monopolistic Party control
of organised labour. That insistence stands in defiance of international
labour law’s commitment to the freedom of association,31 and in ironic
contrast to China’s more liberal treatment of ‘organised capital’.

In China’s planned economy, the Party administered both capital and
labour throughmanagers and union officers, all party cadres. (By contrast,
in the West, both unions and corporations are relatively autonomous,
though regulated to varying degrees.) ‘Reform and opening’ entailed a
loosening of control over ‘organised capital’, which is now regulated but
not directly administered by the state. Capital and capitalists are com-
paratively free to associate. Individuals may aggregate their capital by
incorporating. China also has over 70,000 trade associations, or groups of
businesses, and has called for them to sever their government connec-
tions.32 Under reforms announced in 2013, trade associations will be
subject to a streamlined registration process, with no need for an official
sponsor.33 Yet organised labour is still subject to direct party-state
control through the ACFTU.

China has managed to reconcile its self-proclaimed socialist commit-
ments with private ownership of much of the means of production,

30 See Eli Friedman, Aaron Halegua and Jerome A. Cohen, ‘Cruel Irony: China’s Commun-
ists Are Stamping Out Labour Activism’, Washington Post, 3 January 2016.

31 International Labour Organisation, Committee on Freedom of Association, Case
No. 2031 (China), Report No. 321 ¶ 165 (June 2000) (noting that provisions of China’s
Trade Union Act ‘resulted in the imposition of a trade union monopoly and that the
requirement that grass-roots organisations be controlled by higher-level trade unions and
that their constitutions should be established by the National Congress of Trade Union
Members constituted major constraints on the right of unions to establish their own
constitutions, organise their activities and formulate programmes’ and therefore ‘were
contrary to the fundamental principles of freedom of association’.)

32 Nectar Gan, ‘Beijing to cut its ties to trade associations’, South China Morning Post, 9 July
2015, available at www.scmp.com/news/china/article/1835512/beijing-cut-its-ties-trade-
associations.

33 Article 48, Decision of the Central Committee of the Communist Party of China on Some
Major Issues Concerning Comprehensively Deepening the Reform, adopted 12 November
2013, English translation online at www.china.org.cn/china/third_plenary_session/2014-
01/16/content_31212602.htm.
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substantial entrepreneurial autonomy for capital and Party membership
for capitalist owners. China has cultivated the loyalty of the domestic
capital-owning class, and party-state officials have acquired large private
stakes in China’s business enterprises.34 The intertwined membership and
interests of business and Party elites have enriched both, and have helped
to defuse challenges to Party rule from the ‘bourgeoisie’. But workers have
not been sharing in the feast. The powers that be in China fear that, if
workers were permitted to organise themselves, they would threaten the
stability of the political-economic status quo. That fear virtually rules out
loosening of Party control of the official trade unions and casts a heavy
shadow over any form of collective labour activity outside that structure.

The official party-state monopoly on representation of ‘organised
labour’, and the commitment to both suppressing and pre-empting inde-
pendent labour organising outside that monopoly, is a genuinely distinct-
ive feature of China’s labour law regime – one that holds true across state
and non-state sectors alike, and that distinguishes it from ‘regulatory
capitalism’ in the democratic market economies. We do not mean to say
that this feature is unique to China; other authoritarian regimes have
sought to maintain an official monopoly on worker organising.35 Nor is
it clear that this feature of China’s labour law regime makes it ‘socialist’,
a point to which we will return in the conclusion. But it is clear that
China’s distinctive posture towards organised labour and worker mobi-
lisation shapes several dimensions of China’s labour law regime, and
especially its approach to resolving labour disputes. Before returning to
this point, let us briefly take note of another distinctive feature of China’s
labour law regime: the commitment, at least in principle, to ‘democratic
management’ of enterprises through direct worker participation.

10.3.2 The SWRCs and Democratic Management

The notion that workers should have a meaningful role in the governance
of the enterprises in which they work has good socialist credentials.36 But
it has been embraced in various forms across much of the world, not just

34 Bruce J. Dickson, Red Capitalists in China: The Party, Private Entrepreneurs, and
Prospects for Political Change (Cambridge: Cambridge University Press, 2003).

35 See, e.g., Angie Tran, ‘The Third Sleeve: Emerging Labour Newspapers and the Response
of the Labour Unions and the State to Workers’ Resistance in Vietnam’ (2007) 32 Labour
Studies Journal 257.

36 Karl Marx and Friedrich Engels, The Communist Manifesto (Chicago, IL: Charles
H. Kerr, 1888); John E. Elliott, ‘Karl Marx: Founding Father of Workers’ Self-Govern-
ance?’ (1987) 8 Economic and Industrial Democracy 293.
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in countries that identify as ‘socialist’. At one end of the spectrum, US
labour law fosters collective bargaining through independent unions, but
only if a union gains majority support over (lawful) employer opposition.
Even then, employers are required to bargain only over a limited range of
issues, and workers’ ability to exact concessions depends on their collec-
tive market power within the ‘free play of economic forces’. In Germany,
by contrast, in addition to sectoral collective bargaining through inde-
pendent unions over economic issues, workers are entitled, upon amodest
showing of interest, to participate in enterprise governance through
elected works councils. Works councils have legally prescribed rights of
‘co-determination’, or consultation, on a wide range of issues, though
their actual power varies greatly across enterprises.

One might judge a system of worker participation to be more ‘socialist’
the more it is a matter of right (versus voluntarist struggle), and the wider
the range of governance issues within its competence. By that yardstick,
China’s system of ‘democraticmanagement’ is modestly socialist on paper,
though very weak in its actual operation.

To begin with, China’s current Constitution prescribes ‘democratic
management’ in state and ‘collective’ enterprises (though not clearly in
foreign or private enterprises).37 The primary institutional embodiment
of that principle is the SWRCs,38 which (more than the trade union
chapters) were meant to allow workers to exercise their authority as
‘masters of the enterprise’. Ironically, these ‘socialist’ institutions were
institutionalised within the SOEs only in the waning years of the planned
economy under Deng.39

As of 1986, regulations called for the SWRCs to be directly elected,
with leading cadres or managers making up no more than 20 per cent,
and with a ‘suitable’ proportion of women and younger workers.40Nomi-
nally, these bodies had the power to supervise and even replace top

37 Articles 16–17, ‘General Principles’, 宪法 [Constitution], available at www.npc.gov.cn/
englishnpc/Constitution/2007-11/15/content_1372963.htm.

38 The Chinese term (职工代表大会) has several translations. ‘Staff and Workers’ Repre-
sentative Congress,’ though unwieldy, captures the inclusion of all employees of an
enterprise, including workers, technicians, management and party cadres.

39 Cynthia Estlund, ‘Will Workers Have a Voice in China’s ‘Socialist Market Economy’? The
Curious Revival of the Workers Congress System’ (2015) 36 Comparative Labour Law
and Policy Journal 69; Estlund, A New Deal for China’s Workers?, pp. 176–177.

40 Articles 10 and 12, 全民所有制工业企业职工代表大会条例 [Regulation on State-
Owned Enterprise SWRCs], 15 September 1986, effective 1 October 1986, available at
www.34law.com/lawfg/law/6/1189/law_250917172417.shtml.
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managers, though this power was rarely exercised. In both their compos-
ition and their selection procedures, the SWRCs were far more represen-
tative of the workforce than the trade union. But they were effectively
subordinate to the trade union, which convened the SWRCs’ infrequent
meetings and exercised their powers in between those meetings. In the
1980s and 1990s, some SWRCs were active and influential, and their
meetings ‘protracted and elaborate’; but most served as little more than a
‘rubber stamp’ for management.41

As the SOEs were ‘corporatised’ and profit-driven managers took the
helm, whatever power the SWRCs had quickly faded.42 Institutions of
democratic management came to be seen, on one account, as ‘anachron-
istic relics of a bygone era, not suited for a modern corporate environ-
ment’.43 Two 1994 laws, both covering state and non-state enterprises
alike, set out the new arrangements: the Company Law reassigned most
of the SWRCs’ formal powers to a corporate board of directors and
supervisory committee, and reduced the notion of ‘democratic manage-
ment’ to a vague recommendation of consultation.44 The Labour Law
clarified what little was left: new workplace rules and some other
employment-related matters had to be ‘submitted to the [SWRCs] or
all the employees for discussion and adoption’.45 But the highlighted

41 Malcolm Warner, Changing Workplace Relations in the Chinese Economy (London:
Macmillan, 2000), pp. 27–28. See also Jackie Sheehan, Chinese Workers: A New History
(New York, NY: Routledge, 1999), p. 201.

42 Joel Andreas, ‘Losing Membership Rights: The Impact of Eliminating Permanent Job
Tenure on Power Relations in Chinese Factories’, paper presented at the American
Sociological Association Annual Meeting, New York, NY, 11 August 2013, p. 8; Cooney,
Biddulph and Zhu, Law and Fair Work in China, pp. 68–69.

43 Andreas, ‘Losing Membership Rights’, p. 19.
44 Article 38, 中国人民共和国公司法 [Company Law of the People’s Republic of China]

(promulgated by the National People’s Congress, 29 December 1993, effective 1 July
1994) [hereinafter Company Law], available at www.lawinfochina.com (reassigning to
shareholders the function of supervising managers and their appointment and dismissal);
article 55 (providing that workers’ opinions should be solicited on matters tied to their
interests, and members of the trade union or SWRC should be invited to attend relevant
meetings as non-voting delegates) (emphasis added); article 63 (SOE’s board of directors
‘should have’ a democratically elected SWRC member) (emphasis added). See also,
Ronald C. Brown, Understanding Labour and Employment Law in China (Cambridge:
Cambridge University Press, 2009), p. 46 (citing article 16 of the Company Law).

45 Article 33, 中国人民共和国劳动法 [Labour Law of People’s Republic of China] (pro-
mulgated by the Standing Committee of the National People’s Congress, 5 July 1994,
effective 1 January 1994), available at www.lawinfochina.com.
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phrase, which is repeated in the Labour Contract Law of 2008,46 left it
ambiguous whether SWRCs had to be established at all in the non-state
sector; and in most private and foreign-invested enterprises, SWRCs
existed on paper only, if at all.47

In recent years, there have been tentative signs of a modest revival of
the SWRCs.48 Policy makers, including the national ACFTU, have begun
to press for the establishment of SWRCs in all enterprises, and a few
courts have given some teeth to the Labour Contract Law’s requirement
that workplace rules be reviewed by the SWRC (by invalidating dis-
missals based on rules that have not been submitted).49 It remains to
be seen whether these modest moves will do anything to invigorate the
SWRCs as vehicles of worker participation in workplace governance. If
that were to happen, the SWRCs could become a mechanism for the
prevention or early resolution of workplace disputes before they escalate
into open conflict. Robust SWRCs would also become key indicators of
the ‘socialist’ character of China’s labour laws. But for now, the feeble and
ineffectual SWRCs suggest instead that China’s leaders pay lip service to
a tenet of socialism while empowering capital and its appointed man-
agers to govern enterprises as they choose, within external regulatory
constraints but without meaningful internal participatory mechanisms.

But let us return to the crucial question of how labour disputes are
resolved in China today. For while the SWRCs make barely a cameo
appearance, and the ACFTU and its enterprise chapters are marginal
participants, the regime’s commitment to avoiding any rival form of
worker representation plays a decisive role in these dramas.

10.4 The Resolution of Labour Disputes, Formal and Informal

The term ‘labour dispute’ can be confusing, for it may refer to either
formal legal complaints or strikes and street protests. It may also refer to

46 Articles 4 and 51, 中国人民共和国劳动合同法 [Labour Contract Law of the People’s
Republic of China] (promulgated by the Standing Committee of the National People’s
Congress, 29 June 2007, effective 1 January 2008), available at www.lawinfochina.com.

47 Furthermore, some lawyers advised firms that, in the absence of an SWRC, the duty to
consult with ‘all the employees’ could be fulfilled by posting new rules in the workplace or
in an employee manual; and, an individual’s continued employment at the firm could
be taken as consent to those rules. See Estlund, A New Deal for China’s Workers?,
pp. 174–194.

48 Estlund, ‘Will Workers Have a Voice in China’s “Socialist Market Economy”?’; Estlund,
A New Deal for China’s Workers?, pp. 174–194.

49 Estlund, ‘Will Workers Have a Voice in China’s “Socialist Market Economy”?’.
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either ‘rights disputes’ (based on claims that employers have broken the
law or contractual promises) or ‘interest disputes’ (based on workers’
demands for more than they are currently entitled to by law or contract).
The distinction is important because, although both types of disputes
might lead to disorderly protests, their orderly resolution calls for rather
different institutions. China has done little to institutionalise the reso-
lution of interest disputes, as we will see later in the Chapter; however, it
has invested heavily in the resolution of rights disputes through formal
legal channels. All the while, official concerns over stability and fears
about the collective mobilisation of workers both shape and constrain the
mechanisms for handling both rights and interest disputes.

10.4.1 Averting Unrest by Resolving Rights Disputes

The regime is well aware that unresolved rights disputes can trigger
strikes and mass protest incidents. In fact, most strikes appear to stem
from disputes over unpaid wages, a quintessential rights dispute. That
has been a major motivation behind China’s efforts to improve channels
for resolving legal disputes. On the surface, China’s official system for
handling workers’ rights disputes largely resembles those of other market
economies. This consists of various bodies that seek to resolve disputes
through mediation and, when the parties cannot agree upon a resolution,
labour dispute arbitration committees (LDACs) and courts. Obviously,
the government far prefers workers to pursue their claims in the court-
room versus the street.50 There is nothing surprising or nefarious in
that – all law-based societies (and almost all of their citizens) prefer
orderly dispute resolution procedures to boisterous agitation. What dis-
tinguishes China from other regulated market economies is the overrid-
ing preoccupation with squelching any form of collective worker activity
outside of official party-state channels, a preoccupation that shapes and
limits the efficacy of official dispute resolution procedures.

One manifestation of this preoccupation is China’s enormous empha-
sis on mediating labour disputes. China has a long tradition of relying
on mediation to resolve conflicts.51 In the early reform era, virtually all
civil disputes were handled through mediation of some form. With China
continually emphasising the need to develop its legal system and rule

50 Yang Su and Xin He, ‘Street as Courtroom: State Accommodation of Labour Protest in
South China’ (2010) 44 Law & Society Review 157.

51 Jerome A. Cohen, ‘Chinese Mediation on the Eve of Modernization’ (1966) 54 California
Law Review 1201.
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the country by law, and disputants more willing to use the courts, fewer
cases were mediated year upon year in the 1990s.52 However, for at
least the last decade, China has sought to re-establish mediation as the
predominant means of dispute resolution through what it calls ‘grand
mediation’.53 Mediation services are now offered by a wide variety of
institutions, including mediation committees within enterprises, commu-
nity organisations, local justice bureaus, legal aid offices and trade union
offices. LDACs and courts have their own mediation windows, too.

Why this huge investment in mediation? In part, it aims simply to
relieve the burden on the LDACs and courts. More importantly, how-
ever, mediation is viewed as better promoting order and stability.54 It
allows disputes to be nipped in the bud – resolved early and quickly,
before they escalate. Moreover, parties are more likely to accept and
implement a mediated solution to which they voluntarily consented. By
contrast, a worker who is unsatisfied by an arbitration or court decision,
or is unable to enforce it, may complain, petition or protest to the local
government. In fact, recognising that mediation can promote stability
in this way, in 2010, the central government made ‘preventing social
instability through proper mediation’ a metric that could be used to veto
the promotion of a local official.55

Although mediation is formally voluntary under the law, it has some-
times veered towards compulsion. Chinese mediators are encouraged to
proactively identify and intervene in conflicts before the parties seek out
their services, or even before any complaint is filed. Some jurisdictions
in China make participating in mediation a prerequisite to commencing
litigation. Even after a case is filed, the arbitrator or judge will (again)
attempt mediation. The city of Qingdao has provided that arbitration
cases are to be mediated four times: prior to filing, prior to the hearing,
during the hearing and before the award is issued.56

52 Aaron Halegua, ‘Reforming the People’s Mediation System in Urban China’ (2005) 35(3)
Hong Kong Law Journal 715.

53 Wenjia Zhuang and Feng Chen, “Mediate First”: The Revival of Mediation in Labour
Dispute Resolution in China’ (June 2015) 222 China Quarterly 380–402.

54 Carl Minzner, ‘China’s Turn Against Law’ (2011) 59 American Journal of Comparative
Law, 935, 957–959.

55 Zhuang and Chen, ‘‘Mediate First’’, 388.
56 法院首次联合仲裁发布劳动人事争议处理白皮书 [Arbitration and Court Jointly Issue

White Paper on Handling Labour Disputes for the First Time], 27 January 2016, available
at www.qdxin.cn/qingdao/2016/62071.html.
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The emphasis on mediation underscores that the fundamental object-
ive of the formal dispute resolution system is just that – dispute reso-
lution. The goal is to settle the conflict so that stability is maintained.
Concerns over fairness, justice or legality are often secondary. In fact,
mediation gives the mediator, arbitrator or judge leeway to achieve a
resolution distinct from what the law requires. Even efficiency is a
secondary consideration. Authorities may choose to mediate a dispute
multiple times, instead of simply issuing an arbitration award that runs
the risk of leaving a party dissatisfied or upset.

When mediation cannot resolve the dispute, or appears to be futile, the
government seeks to steer parties into the LDACs and courts – and off
the streets. To this end, China has gone to great lengths to make these
forums more accessible. For instance, in 2007, new legislation lengthened
the statute of limitations for labour disputes and eliminated or greatly
reduced filing fees. In one case, in response to 300 workers agitating for
back wages, the local government actually brought the courtroom to the
workers – dispatching judges to the street to accept the case.57 In a more
recent dispute, when workers were camping outside the labour bureau to
protest unpaid wages, the local court replied to the workers’ social media
post with its own message asking them to put trust in the legal system.58

Another aspect of the effort to draw workers from agitation into litiga-
tion is offering them a free lawyer through an ever-expanding legal aid
program, discussed later in this Chapter.

However, alongside these ‘carrots’, or efforts to make litigation more
accessible and attractive, China has also used ‘sticks’ against protesters
who disrupt social order. In a 2016 case, local authorities criminally
prosecuted eight workers who allegedly blocked traffic and attacked
police while protesting their unpaid wages, and then conducted a public
sentencing rally to deter such actions by other aggrieved workers.59 And
numerous individuals who were deemed to have instigated workers to

57 Yang Su and Xin He, ‘Street as Courtroom’, 164.
58

‘Anhui Workers Left Out in Cold Seeking Government Help’, China Labour Bulletin,
7 October 2016, available at www.clb.org.hk/content/construction-workers-become-des
perate-run-golden-week-holiday.

59 Chun Han Wong, ‘Chinese City Publicly Shames Migrant Workers Who Protested
Unpaid Wages’, Wall Street Journal, 18 March 2016, available at http://blogs.wsj
.com/chinarealtime/2016/03/18/chinese-city-publicly-shames-migrant-workers-who-pro
tested-unpaid-wages/.
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protest – even if the workers had legitimate legal claims – have been
criminally prosecuted in recent years.60

In the meantime, the LDACs and courts have made considerable
progress in formalising procedures and raising the competency of arbi-
trators and judges over the past decade. Nonetheless, these bodies are
still beholden to the Party and its goals. In the view of the authorities,
litigation – like mediation – serves the instrumental purpose of preserv-
ing stability. This is vividly borne out in how these institutions treat
collective disputes. The authorities are not satisfied simply with channel-
ling group claims into litigation instead of agitation. They still worry that
litigation itself can be a mobilising experience and are disturbed by the
prospect of a group of aggrieved individuals united under the leadership
of a lawyer or other advocate. Therefore, courts will often break down large
collective cases into multiple, smaller cases or even individual ones.61

Moreover, it is crucial to recall that cases are not decided by independ-
ent, neutral arbiters. Arbitrators and judges are essentially civil servants,
beholden to the local government and supervised by the local Party
politics and law committee (the Party institution that oversees domestic
security operations), which may dictate the outcome in a given case.
Sometimes this means protecting SOEs or businesses with close connec-
tions to the government; but political interference may also sometimes
benefit workers. For example, in a case involving 500 workers alleging
wage arrears, two days after the arbitration hearing, the municipal-level
politics and law committee held a meeting to discuss how to ‘properly
handle’ the case and ‘reached a consensus’. Four days later, the arbitra-
tors issued an award for plaintiffs in the amount of 5.8 million RMB
(over US $850,000).62

60 One worker, Wu Guijun, was detained for 100 days after leading workers in demanding
severance from a relocating factory. Charges were later dropped, and he was paid
compensation for his wrongful detention. ‘Worker Wu Guijun won his appeal and
received compensation for wrongful detention’, Hong Kong Confederation of Trade
Unions, available at http://en.hkctu.org.hk/mainland-china/position-and-analysis/after-
more-than-one-year-of-wrongful-detention-worker-wu-guijun-won-his-app.

61 Fu Hualing, ‘Human Rights Lawyering in Chinese Courtrooms’ (2014) 2 Chinese Journal
of Comparative Law 270, 281 (‘There is no class action in practice, and workers’ collective
grievances are broken down into individual cases when they are accepted by courts.’);
Feng Chen and Xin Xu, ‘“Active Judiciary”: Judicial Dismantling of Workers’ Collective
Action in China’ (January 2012) 67 China Journal 87 (same).

62 Yang Shuxin and Lin Xida, ‘20年一遇特大群体性劳资纠纷广州法援15天快速应急成

功化解’ [‘Encountering a collective labour dispute after 20 years, Guangzhou legal aid
speedily resolves the matter in 15 days’], Guangzhou Legal Aid Bureau, 4 February 2016,
available at www.gzsfj.gov.cn/webInfoPublicity/newsDetail/8272.html.
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In its effort to ensure that litigation remains a means for neutralising
conflicts, not escalating them, China has also tightened controls over
who may represent workers and how they may do so. One element of
this strategy was the virtual elimination of ‘citizen agents’ or ‘barefoot
lawyers’.63 In China, as elsewhere, workers are often unable to afford the
fees charged by licensed attorneys. One study found that 40 per cent of
workers who make it to court have no legal representation.64 Some
turned to ‘barefoot lawyers’ – individuals without any formal legal train-
ing or licence, but with a modicum of experience and expertise, who
charge lower fees than lawyers to provide representation. In some sense,
they helped to bring law to the masses, expanding access to litigation for
workers. But these barefoot lawyers sometimes encouraged workers to
use extra-legal methods in conjunction with their lawsuit to push their
demands, such as petitioning the government or protesting outside its
offices – clearly inconsistent with the authorities’ stability maintenance
program. Not beholden to any bar association or government licensing
authority, barefoot lawyers also felt more free to resist mediation efforts
by officials, arbitrators and judges, and to pursue collective cases and
administrative lawsuits against the government. Perhaps most troubling
to the authorities was that staff members of independent labour NGOs,
particularly in Guangdong, were acting as barefoot lawyers to represent
workers in litigation. The government was already anxious about these
groups’ potential for mobilising workers outside the official representa-
tion system; eliminating their ability to provide legal aid was another way
to weaken them.65

The government has sought to fill the gap in legal representation for
workers through its own legal aid program. When a case is approved for
legal aid, justice bureau officials either represent the party themselves or
assign the case to a private lawyer, who receives a small stipend for the

63 The term ‘citizen agent’ (公民代理人) is derived from the term actually used in the Civil
Procedure Law and Administrative Procedure Law. For a discussion of how these acts
were amended to limit the role of citizen agents in the legal system, see Aaron Halegua,
‘China’s Restrictions on Barefoot Lawyers could Backfire, Leading to More Unrest’, South
China Morning Post, 30 March 2015, A13.

64 Aaron Halegua, ‘Who Will Represent China’s Workers? Lawyers, Legal Aid, and the
Enforcement of Labour Rights’, U.S.–Asia Law Institute, NYU School of Law, Octo-
ber 2016, available at https://usali.org/chinasworkers/.

65 Investigative Report of Guangdong Province on the Question of ‘Professional Citizen
Legal Agents’ (issued by the Guangdong Provincial Committee on Politics and Law of the
Chinese Communist Party, January 2009), translated version available through China
Labour News Translations (explaining the nexus between legal representation by citizen
agents and the growth of labour NGOs as perceived by the Guangdong authorities).
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work. Previously, many localities refused legal aid to individuals from
other provinces and required all legal aid applicants to produce docu-
mentation of financial need. But with frustrated migrant workers increas-
ingly taking their rights disputes to the street – petitioning or protesting
the government, and even threatening suicide and self-immolation – the
central government instructed local governments in 2006 that any
migrant worker with a wage arrears or work injury claim should be
deemed eligible for a free lawyer, and that legal aid budgets should be
increased accordingly. This was part of an effort to steer these disputants
into the formal legal system and occurred around the same time that
arbitration and court filing fees for labour cases were being eliminated.
Results were dramatic: in 2005, under 76,000 migrant workers received
legal aid, but the number nearly doubled in 2006 and climbed to over
476,000 by 2014.66 The ACFTU also has its own program for providing
workers with free lawyers, and has reportedly done so in 250,000 cases
from 2011 to 2015.67 This constitutes a not insignificant portion of the
nearly 1.1 million labour disputes filed in arbitration and courts in 2014,
a number that continues to climb.68

While expanding legal aid for poor workers is obviously a good thing,
and most countries have a legal aid program, China’s motivations for this
expansion are somewhat distinct. The government grew the legal aid
program in part because it sees licensed attorneys as safer and less likely
to make a ruckus than barefoot lawyers or NGOs. Private lawyers and
law firms are subject to rules issued by local bar associations (branches of
the party-state) and rely upon the local justice bureau for their licences.
For instance, they must notify the authorities when taking on a ‘mass
case’ of ten or more people. The rules in some localities explicitly prohibit
lawyers handling labour cases from provoking workers to protest, peti-
tion (xinfang) or otherwise disrupt social order, and require them to report
the possibility of these acts occurring.69 In effect, lawyers are viewed as part
of the stability maintenance apparatus – obliged to inform the government

66 Halegua, Who Will Represent China’s Workers?, 23.
67 Ibid., 30.
68 Ibid., 14–15 (noting 374,000 court cases and 715,000 arbitration disputes in that year).

The growth in labour dispute cases has been quite steady throughout the 2000’s, except
for a sharp spike immediately after the passage of the Labour Contract Law that subse-
quently levelled off.

69 Articles 5 and 105, 广东省律师办理劳动争议案件操作指引 [Guangdong Province
Operational Guidelines for Lawyers Handling Labour Disputes] (promulgated by Guang-
dong Lawyers’ Association, 2014).
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of potential unrest and to encourage their clients to accept the mediated
resolution of the authorities. This is even clearer when the government is
the one selecting and paying the lawyer, as it is in legal aid cases.

In sum, the government prefers to handle rights disputes through for-
mal legal channels of mediation and litigation, and has taken measures –
some helpful to workers, others less so – to encourage workers to select
this path, instead of more socially disruptive means of addressing their
grievances. The primary focus of these institutions is simply to get conflicts
resolved; fairness or justice is far less important than avoiding collective
mobilisation or disgruntled, protesting litigants. Moreover, litigation is
attractive to the authorities because they can control nearly every aspect
of the process – the parties, the advocates and the outcomes.

Yet things do not always go according to plan. Both individual workers
and groups of workers sometimes choose to press their demands through
a strike, slow-down or protest, instead of in the courtroom. Other workers
may try litigation but then, frustrated with the process or dissatisfied with
the results, resort to extralegal means. We will turn shortly to the ques-
tion of how the government addresses these rights disputes once they
erupt into strikes or other public protest. But at that point, the distinction
between rights disputes and interest disputes fades into the background
as the authorities seek to quell unrest and maintain stability by whatever
means possible. So, before turning to how the government reacts to
strikes or protest incidents that have erupted, let us first look briefly at
the other side of China’s efforts to address labour unrest: preventing
interest disputes through ‘collective consultation’ and collective contracts.

10.4.2 Collective Bargaining with Chinese Characteristics

China’s leaders might have preferred to avoid the whole subject of inter-
est disputes, collective bargaining and strikes, or at least to postpone it
for a few more cycles of economic growth. They might have preferred
instead to address workers’ rising demands wholly by enacting higher
minimum labour standards and expanding official channels for adjudi-
cating ‘rights claims’. But then came the Honda strikes. In May 2010,
over 1,800 workers at the Nanhai Honda transmission factory in Foshan,
China, went on strike. They demanded both higher wages and (later) the
right to elect the leaders of the plant’s official trade union. The strike
stalled work in three downstream Honda assembly plants for nearly two
weeks, and cost Honda up to 2.4 billion RMB (about US $350 million)
a day. It was followed by strikes at another Honda component factory
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and several other foreign and domestic automakers.70 In all, some
twenty-five factories and many thousands of workers were affected by
the strike wave.71

In the wake of those strikes, China’s labour law establishment was
gripped by the question of how to modernise China’s collective labour
relations system and, in particular, how to peacefully resolve ‘interest
disputes’ between employers and workers who want more – more than
they are getting and more than the law guarantees them. A conventional
time-tested solution to this problem in industrial societies is collective
bargaining between employers and workers’ organisations, with the pos-
sibility of industrial conflict, and its risks and costs for both sides, driving
the parties towards agreement. But in China, workers have no organisa-
tions of their own, and are not allowed to form such organisations; and
industrial conflict occurs under a cloud of illegitimacy. Strikes obviously
occur, and scholars debate whether they are technically legal or illegal.
But clearly there is no ‘right to strike’ as Western labour cognoscenti
know it.72 In practice, the state may detain and prosecute strike leaders.
And when employers prohibit strikes, and discipline or discharge workers
who violate those rules, the courts generally back them up.73 Moreover,
far from leading or threatening strikes as leverage for getting a better deal
for workers, the official unions are charged with avoiding or ending any
work stoppage that disrupts production. When strikes do occur, they are
invariably self-organised by workers outside of, and to some degree in
conflict with, the trade union that supposedly represents them.

Even basic terminology underscores the Chinese authorities’ aversion
to industrial conflict. The official term for what is supposed to take place
between workers and managers in determining wages and other matters
is not ‘collective bargaining’ (jiti tanpan), but ‘collective consultation’ (jiti
xieshang), which connotes a less combative and more consensus-based
process, in keeping with the official aspiration to ‘harmonious labour-
management relations’.74

70 Friedman, Insurgency Trap, pp. 140–156.
71 Kevin Gray and Youngseok Jang, ‘Labour Unrest in the Global Political Economy: The

Case of China’s 2010 Strike Wave’ (2015) 20 New Political Economy 594.
72 Kai Chang and Fang Lee Cooke, ‘Legislating the Right to Strike in China: Historical

Development and Prospects’ (2015) 57 Journal of Industrial Relations 440 (discussing the
legality of strikes under Chinese law over time).

73 Tianyu Wang and Fang Lee Cooke, ‘Striking the Balance in Industrial Relations in China?
An Analysis of 308 Strike Cases (2008–2014)’ (2016) 59 Journal of Industrial Relations 22.

74 Estlund, A New Deal for China’s Workers?, pp. 124, 147.
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Given the bureaucratic nature of the trade unions and the aversion to
industrial conflict, it may be unsurprising that ‘collective consultation’ in
China entails a routinised and bureaucratic process of concluding col-
lective agreements. Without engagement of workers or collective leverage
on the labour side, the agreements were typically boilerplate, consisting
largely of a restatement of those entitlements already guaranteed by the
labour laws, along with a few minor additions, such as extra breaks for
female workers or holiday celebrations.

In the wake of the 2010 Honda strikes, the ACFTU vowed to reform
and rejuvenate the process for securing collective agreements; but the
operational result was that local trade union organisations were enjoined
to fill their quotas of signed agreements, still with little or no give-and-
take and no input from the workers. The post-Honda arc of reform
efforts was most dramatic in Guangdong itself. In 2010, provincial offi-
cials proposed a more realistic legal framework for collective bargaining
that recognised a right to strike. But after much debate and several revi-
sions, the final regulation issued in 2015 largely preserved the formalistic
status quo.75

In the meantime, increases in legal minimum wages (which are set
in China at the local level) have surely done more to address workers’
economic demands than the denatured form of ‘collective consultation’.
The ongoing wave of minimum wage increases, together with the bur-
eaucratic process of securing boilerplate collective agreements (which
incorporated those wage increases), might be meant as a prophylactic
response to labour unrest — an effort to pre-empt worker discontent
over wage levels and perhaps head off some strikes. However, unlike
collective bargaining as it is known and practised in the West, the wage
increases and resulting collective agreements do not reflect the economic
power that workers in any particular enterprise or industry can muster
by threatening a strike.

Yet strikes have been critical in securing gains for workers in China.
Anxiety about rising strike levels is helping to drive both minimum wage
increases and the ACFTU’s effort to expand the reach of collective con-
tracts. And, as shown in the next section, when workers do strike, they
are often able to achieve significant gains.76 But there is still no effective

75 Aaron Halegua, ‘Strike a Balance’, South China Morning Post, 26 February 2015, A15.
76 Manfred Elfstrom and Sarosh Kuruvilla, ‘The Changing Nature of Labour Unrest in

China’ (2014) 67 Industrial & Labour Relations Review 453, available at http://digital
commons.ilr.cornell.edu/cgi/viewcontent.cgi?article=2014&context=articles.
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mechanism, much less an officially sanctioned one, by which workers can
deploy the threat of a strike as leverage to gain concessions (and perhaps
avoid an actual strike). That requires labour organisations that represent
workers and are willing and able to speak for workers and fight for them.
Those do not exist in China.

10.4.3 Firefighting: Ending Strikes and Quelling Protest77

When formal mechanisms fail to prevent or resolve disputes, both rights
and interest disputes often end up spilling into the streets. Many strikes
arise out of a mix of complaints about unenforced minimum standards
and demands above and beyond those standards. For strikes of any sig-
nificant magnitude or duration, the authorities bring roughly the same
toolbox and the same anxieties to the scene of worker protest incidents,
whether they originate in demands for compliance with law, or for more
than the law requires, or both.

The government’s response to strikes has been ad hoc, highly inter-
ventionist and aimed above all at pacifying workers. The typical chron-
ology is as follows: first, there is a strike, self-organised by workers
outside any union structure; then, local officials swoop in to figure out
what the workers want, and to try to extract enough concessions from
management – sometimes including wage increases – to induce the
workers to go back to work. So, far from sitting back while the parties
exercise their economic muscle in an effort to reach an agreement,
as may happen in some market economies, the government actively
approaches disputants and seeks to mediate the dispute. This approach
has been well described as a ‘firefighting’ strategy – the strike sets off an
alarm bell and officials rush to the scene to try to put out the conflag-
ration.78 This work is often carried out by the ‘stability maintenance’
(weiwen) committees established by local governments, comprised of
officials from multiple departments that step in to resolve disputes
over land confiscation, property demolitions or any other collective

77 This section draws heavily on Estlund, A New Deal for China’s Workers?, pp. 123–148.
78 Tim Pringle, ‘Trade Union Renewal in China and Vietnam?’, Working Paper, 26th

International Labour Process Conference, 2006, available at http://web.warwick.ac.uk/
fac/soc/complabstuds/russia/ngpa/Trade%20Union%20Renewal%20in%20China%20and
%20Vietnam.doc.
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unrest or ‘mass incident’.79 But the response to labour unrest – strikes in
particular – has some distinct features.

The union often plays a key role in the ‘firefighting’, but less as the
representative of the workers than as a mediator or go-between. Indeed,
the neutral connotations of the term ‘mediator’ arguably overstate the
weight of workers’ interests in the union’s equation, for traditionally the
union has performed this function on behalf of managers. The Trade
Union Law instructs the trade union, in the event of a slowdown or
strike, to help the enterprise ‘restore the normal order of production and
other work as soon as possible’.80 In the Honda strikes of 2010, far from
seeking to empower or represent the workers, union officials were dis-
patched to persuade the workers to return to work, which resulted in
violent confrontations with the workers.81

The local government and trade union use not only their mediating
skills, but also a ‘mix of cash, coercion and pledges of redress’ to defuse
worker unrest.82 They often pressure employers to pay outstanding
wages.83 In the 2014 Yue Yuen strike – the largest in China’s modern
history, involving seven factories and as many as 40,000 workers – the
employer was compelled to pay over 190 million RMB (US $31 million)

79 Jonathan Benney, ‘Weiwen at the Grassroots: China’s Stability Maintenance Apparatus
as a Means of Conflict Resolution’ (2016) 25 Journal of Contemporary China, 389, 401
(the weiwen committee may include representatives from the labour department and
trade union).

80 Article 27, 中国人民共和国工会法 [Trade Union Law] (Amended 2001) provides as
follows:

[I]n case of work-stoppage or slow-down strike in an enterprise or insti-
tution, the trade union shall, on behalf of the workers and staff members,
hold consultation with the enterprise or institution or the parties con-
cerned, present the opinions and demands of the workers and staff
members, and put forth proposals for solutions. With respect to the
reasonable demands made by the workers and staff members, the enter-
prise or institution shall try to satisfy them. The trade union shall assist the
enterprise or institution in properly dealing with the matter so as to help
restore the normal order of production and other work as soon as possible.

81 Chris King-Chi Chan and Elaine Sio-leng Hui, ‘The Development of Collective Bargain-
ing in China: From “Collective Bargaining by Riot” to “Party State-led Wage Bargaining”’
(March 2014) 217 China Quarterly, 221, 228.

82 Chun Han Wong and Mark Magnier, ‘China Mixes Cash, Coercion to Ease Labour
Unrest’, Wall Street Journal, 15 March 2016.

83 Benney, ‘Weiwen at the Grassroots’, 398.
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in unpaid social insurance contributions.84 In other cases, even without
any rights violations in sight, the authorities might push management
to grant wage increases, as they did at Honda. In smaller cases, if an
employer is unable to come up with the money to resolve a matter, local
authorities might ‘buy stability’, using their own funds to satisfy workers’
demands.85 The willingness to deploy state resources in this way demon-
strates the importance that authorities attach to quelling labour unrest
and any expressions of collective discontent.86 Like China’s litigation
system, there is little evidence that the government necessarily strives
to achieve the most just, fair or legally consistent outcome in defusing
these collective disputes.87 Similarly, such government actions are not
driven by an ideological allegiance to the plight of the working class.
Getting workers off the streets appears to be the paramount objective.88

Of course, China also uses a range of coercive tools, poorly constrained
by the ‘rule of law’, in its ‘firefighting’ efforts. Even ordinary strikers may
face arrest (though rarely). In 2014, for example, over seventy Walmart
workers protesting inadequate severance payments were detained for a
week, and eleven Guangdong security guards were convicted of ‘disturb-
ing public order’ after a dispute with their employers.89 But criminal
sanctions are mainly deployed against strike leadership. The sheer avail-
ability of those coercive sanctions surely inhibits some potential leaders
from stepping forward. And authorities have become more willing to
resort to those sanctions since 2015, especially for activists who show up

84 Liyan Qi, ‘Yue Yuen Strike Is Estimated to Cost $60 Million’, Wall Street Journal, 28
April 2014.

85 Wong and Magnier, ‘China Mixes Cash, Coercion to Ease Labour Unrest’; Yang Su and
Xin He, ‘Street as Courtroom’, 168.

86 Benney, ‘Weiwen at the Grassroots’, 398 (describing several cases that ‘demonstrate the
extent to which local governments are prepared to draw from “stability maintenance
funds”’ in order to prevent conflicts reaching courts or petitioning, and to prevent larger-
scale mass incidents or long drawn-out public displays of dissent’).

87 In fact, Zhuang and Chen note that local officials often prefer mediation because it allows
them to broker the result they want, which may be inconsistent with what the law
dictates. Zhuang and Chen, ‘Mediate First’, 382 (‘to serve the goal of stability mainten-
ance as well as the preferences of local authorities, the state-directed mandatory medi-
ation aims more at defusing conflicts than at having justice done.’)

88 Benney, ‘Weiwen at the Grassroots’, 392. See Shahla Ali, ‘The Jurisprudence of Respon-
sive Mediation: An Empirical Examination of Chinese People’s Mediation in Action’
(2013) 45 Journal of Legal Pluralism & Unofficial Law 227.

89 Tom Mitchell and Demetri Sevastopulo, ‘China Labour Activism: Crossing the Line’,
Financial Times, 7 May 2014; Tom Mitchell, ‘China Crackdown on Labour Activism
Bolstered by Court Ruling’, Financial Times, 15 April 2014.
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in multiple strikes across different enterprises. Even short of arrest
and detention, other sanctions – cancelled leases and eviction, ‘visits’
from the police and the like – may keep activists off balance and on
guard; and they may do so without provoking a heated backlash, either
from workers or from the international community. All of these activities
are merely one dimension of China’s sprawling ‘stability maintenance’
effort, spending on which surpassed the defence budget as of 2011.90

The regime faces a real dilemma here: genuine grassroots leaders
and organisations can be useful to the government and to employers in
bringing an end to an industrial dispute; but they also increase the risk
that strikes will spread from one factory to another, and that industrial
activism will coalesce into something more politically consequential
and dangerous. China’s efforts to keep potential leaders off balance,
on guard and scarce helps to keep strikes from spreading. But it also
ensures that strikes are usually chaotic and disorganised, and impedes
the emergence of a more lasting solution to industrial conflict. That is
a trade-off that China’s leaders appear willing to make for now, and
perhaps for some time.

On the whole, this ad hoc mix of appeasement and targeted repression
may do more to encourage than to prevent strikes. Workers have learnt
that the best route to securing a wage hike is a strike that grabs the
government’s attention. Indeed, in a system lacking any orderly means
for collective bargaining or resolving grievances, striking is often the only
way to air disagreements, whether over interests or rights. That does
not make for a viable industrial relations strategy. As a stability mainten-
ance strategy, however, the ‘firefighting’ approach has its virtues. It allows
authorities to keep most strikes quite short and confined to a single
factory, and thus keep unrest from spreading or intensifying to a danger-
ous degree, without having to open the door to independent unions.
After all, it is the escalation and spread of labour unrest that the govern-
ment fears most.

10.5 Conclusion

This brief and partial overview of China’s labour laws, policies and prac-
tices makes it clear that the goal of preventing independent mobilisation

90 Edward Wong, ‘Beijing Goes Quiet on Rise of Local Security Budgets’, The New York
Times, 6 March 2014, available at https://sinosphere.blogs.nytimes.com/2014/03/06/
beijing-goes-quiet-on-rise-of-local-security-budgets/?_r=0.
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of workers outside the official ACFTU structure casts a heavy shadow,
even over issues that would seem to have little to do with collective
labour relations. That goal is a facet of the regime’s broader commitment
to ‘stability maintenance’. Anything that carries the slightest whiff of
independent collective action among workers is subject to close scrutiny,
restrictive regulation and often repression.

To be sure, the commitment to avoiding the rise of independent labour
activism has also been a major impetus for party-state actions advancing
workers’ interests, including both ad hoc concessions to workers who
raise a ruckus and more systemic reforms that aim to forestall unrest. We
have mainly focused here on efforts to raise labour standards, improve
official avenues of redress and expand government-sponsored legal aid
for workers, as well as efforts, largely symbolic so far, to promote the
SWRC system in the non-state sector. But the shadow cast by the
aversion to independent labour activism is visible across all of those
areas of reform, as well as in the immediate response to unrest, for that
aversion constrains and sometimes hobbles reform as well as motivating
it (as one of us argues at length elsewhere).91 One poignant illustration of
this dynamic can be seen in the severe restrictions on collective litigation
and independent advocacy, especially by ‘barefoot lawyers’ and NGOs.
Despite the expansion of official legal aid, these restrictions leave many
frustrated workers unable to enforce their legal rights through formal
channels and push them onto the streets to air their grievances.

China’s efforts to mollify workers, address their grievances, strengthen
their legal protections, and enhance their access to certain legal services
and legal remedies do provide some benefit to workers. But when pursuit
of those aims poses even the glimmer of a threat to the ultimate aims
of stability maintenance and regime preservation, the latter hold sway.
The regime’s assiduous and well-resourced commitment to preventing
independent organising by workers contrasts with its half-hearted and
formalistic implementation of the constitutional commitment to ‘demo-
cratic management’. The idea that workers should have a significant role
in the governance of the enterprise for which they work has good socialist
credentials. But the main institutional embodiments of that principle in
China – the SWRCs – are widely seen as ‘rubber stamps’ for management
in all but the rarest cases.

91 Estlund, A New Deal for China’s Workers?
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We return finally to the question with which we began: What, if any-
thing, is ‘socialist’ about China’s labour laws and policies? There is little
doubt that China’s commitment to monopolistic control of organised
labour through a party-controlled ‘trade union’ reflects a Leninist legacy
from the era of the planned economy. That legacy has survived the
transition to a mixed economy in which private capital has a great deal
of autonomy and profits flow overwhelmingly, and sometimes through
corrupt channels, to a politically wired elite. But does that Leninist legacy
make China’s labour law regime ‘socialist’?

To address that question, we must take sides in a longstanding debate
about whether socialism is embodied in the ‘actually existing socialism’ of
the old Soviet Union and other Leninist regimes in its mould or is rather
a normative ideal against which any purportedly socialist society should
be judged. In Chapter 2 of this volume, Michael Dowdle puts himself
squarely in the latter camp, arguing that ‘socialism’ stands for a norma-
tive ideal that pursues substantive equality and opposes subordination
of workers in the sphere of production (in part by affording them a
collective voice in enterprise governance). Dowdle warns against debas-
ing the concept of socialism by conflating it with nationalism, Leninism,
state capitalism or other features of societies that claim the mantel of
socialism without pursuing the values it stands for. A similar view ani-
mates the numerous scholars of Chinese labour relations who assert that
China entered a ‘post-socialist’ phase with the opening to private capital.92

The premise is that a society that allows private capital to profit richly
from the exploitation of commodified labour, as China has done since the
‘reform and opening’, does not deserve to be called ‘socialist’.

China’s leaders might object by pointing to the unprecedented reduc-
tion in poverty since the close of the Maoist era. If advancing the interests
of the labouring masses is what identifies a society as ‘socialist’, then
surely the higher living standards of China’s labouring masses should
count in its favour, even if political and economic elites have captured the
lion’s share of GDP gains. But that comes perilously close to echoing
‘trickle-down’ arguments for capitalism and market ordering as engines
of growth that will benefit all, albeit to highly unequal degrees. ‘Socialism’

as an ideal concerns itself with the gap between rich and poor, as well as
with poverty, and with the status, security, dignity and power of workers,
as well as with their incomes.

92 Ibid.
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Since the mid-2000s, China might also point to rising labour standards
and legal protections for individual workers, which are strong by inter-
national standards, as evidence of their ‘socialist’ credentials.93 China’s
laws strictly limit overtime, grant generous paid maternity leave and give
most workers substantial job security (including a right to a ‘non-fixed
term contract’, terminable only for good cause, once workers have con-
cluded two consecutive fixed-term contracts). The central government’s
enactment of suchmeasuresmaywell reflect pro-worker sentiment among
some top officials (as well as concerns about unrest and stability). But
there are two difficulties with calling China’s labour law regime ‘socialist’
on those grounds: first, China’s formal labour standards largely mimic
those of regulated market economies across the world; second, the per-
sistence of pervasive noncompliance on the ground undercuts whatever
‘socialist’ credentials might otherwise follow from having strong formal
labour standards on paper.

We are sympathetic to the effort to insulate the normative ideal of
‘socialism’ from the baggage accumulated in the history of ‘actually
existing socialism’ in China and elsewhere. We are thus inclined to view
the central distinguishing features of modern Chinese labour law and
policy – in particular, strict Party control of the official trade union, with
an enforced monopoly on collective representation of workers – as
Leninist but not necessarily socialist. The Leninist features of China’s
labour law system entrench one-party rule, and they do so in part by
suppressing the efforts of workers to help themselves – as workers have
sought to do throughout the history of industrialisation – by joining
together, forming associations and taking action together. It would be
ironic to pin China’s ‘socialist’ credentials to those features.

But it might go too far to say that those Leninist features of China’s
labour regime necessarily refute its claim to being socialist. At least in
theory, a one-party state could use its entrenched power to pursue a
‘socialist’ agenda, even within a mostly capitalist economy – to empower
workers within enterprises, to lift up the conditions and opportunities of
ordinary working people, and to restrain the efforts of elites to further
enrich themselves. China’s official rhetoric, including provisions in its
Constitution, continues to embrace that ‘socialist’ agenda. There might
even be something to be said for a one-party state that consistently

93 See, e.g., OECD Indicators of Employment Protection, available at www.oecd.org/els/
emp/oecdindicatorsofemploymentprotection.htm (China ranks higher than many OECD
countries in terms of its legislative protection of workers against dismissal).
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pursued those socialist ideals as a matter of constitutional commit-
ment, as compared to a multiparty electoral democracy that leaves those
ideals up for grabs as it veers between liberal social democracy and
populist nationalism.

In the end, however, we should follow Deng Xiaoping’s call to ‘seek
truth from facts’,94 and judge China’s socialist bona fides by observing
the real operation of its labour law regime, as well as the real maldistri-
bution of wealth and power in the country. The latter has little to do with
China’s labour law regime, but it risks rendering farcical China’s claim to
the banner of socialism. Perhaps China will change course, and commit
its daunting governmental power to reigning in wealthy elites, redistrib-
uting more of the nation’s wealth to the poor and the working classes,
and empowering labour relative to capital both within enterprises and
beyond. But that seems unlikely to happen without the active political
engagement of strong labour organisations that are actually accountable
to workers.

94 While this phrase had been used by Mao Zedong and its roots date back even earlier, it
was popularised by Deng Xiaoping, who adopted it as his mantra in reforming and
opening China and spoke of a ‘seek-truth-from-facts school’ (实事求是派). Kwok-sing
Li, A Glossary of Political Terms of the People’s Republic of China, trans. Mary Lok (Hong
Kong: The Chinese University Press, 1995), pp. 413–414.
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