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Immigration Status Won't Block Uptick In Nail
Worker Suits
By Allissa Wickham

Law360, New York (May 14, 2015, 7:13 PM ET) -- New York Gov. Andrew Cuomo unveiled new
measures to combat wage theft in the nail salon industry this week, a move that attorneys say
will prompt more exploited manicurists, some of whom are in the country illegally, to bring
lawsuits or make a claim to the state labor department.

Cuomo announced the measures Sunday, after the New York Times ran articles uncovering
pervasive abuse at nail salons in the New York City metro area, including minimum wage
violations and health complications stemming from prolonged exposure to chemicals found in
beauty products.

Under the new initiative, a multiagency enforcement task force will aim to recover unpaid wages
for workers, implement new health and safety regulations for nail salon employees and shut down
unlicensed or noncompliant businesses, Cuomo said. Nail salons will also be required to post
notices in several languages describing employees’ rights to full wages, and workers will be
encouraged to report abuses, regardless of their immigration status.

Although attorneys say that, historically, many immigrants have been hesitant to file lawsuits,
they believe the new measures will lead to an uptick in litigation from nail salon workers, as more
employees learn about their rights. The prediction even picked up speed on Thursday, as two
manicurists filed a class action against four salons over wage violations.

“If more workers know what their rights are — and learn that maybe they are entitled to some
additional payment — presumably that would create an incentive for them either to make claims
through the Department of Labor, which will investigate wage claims, or with a private attorney,”
said attorney Steven M. Warshawsky of The Warshawsky Law Firm.

Samiya Mir of Katona & Mir LLP agreed, adding that more litigation would likely result from the
high amount of publicity the nail salon abuse issue has gotten recently, just as restaurant workers
sued more after their industry received coverage.

“You saw a lot more litigation because of the articles about restaurants ... and now you're going to
see more in this arena,” said Mir, who added that her firm launched a case involving a nail salon
right before the Times series ran.

Suzanne Tomatore, director of the Immigrant Women and Children Project at the City Bar Justice
Center of New York City, added that she believes suits could increase as information begins to
reach the various immigrant communities that work in the nail industry.

“I think the most important message is that workers should be aware that they could access the
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Department of Labor, and use the courts, and really are protected under the various laws
regardless of their immigration status,” Tomatore said.

However, while immigrants in the country illegally are protected under both state and federal
wage law, having illegal status might make some workers more hesitant to come forward, out of
fear of jeopardizing their employment, Warshawsky said.

“Will some employees not want to pursue claims because they're afraid? Yeah,” he told Law360. “I
think that that’s commonplace in all industries ... because they have the job, they need the job,
and rather than risk losing the job and having to find another job, they don't want to rock the
boat.”

Regarding concerns that by lodging a lawsuit or labor department complaint, unauthorized
immigrants might tip off federal immigration authorities and find themselves in removal
proceedings, most experts said that those fears were unfounded.

“The New York State Department of Labor actually has a division of immigration policies and
affairs, and they've made it pretty clear that they're not in the business of deporting people,”
Tomatore said.

Warshawsky added that courts tend to be protective of an employee’s immigration status,
although he does counsel clients there’s always a slight risk that by popping their heads up into
the “legitimate official society,” they could somehow get on the radar of immigration authorities.

To be extra careful about not exposing their clients, attorneys can ask to file complaints using
anonymous names, said Warshawsky. Tomatore also pointed out that if an unauthorized worker
was cooperating with the government, rather than bringing a suit, she might be able to secure a
so-called U visa, which are designated for abuse victims.

On the other hand, such precautionary measures may not be necessary, especially in an
immigrant-friendly city like New York. Karen Cacace, the supervising attorney of The Legal Aid
Society’s Employment Law Unit, said her organization has represented multiple nail salon workers,
and that using their real names in cases hasn’t been an issue.

Cacace added she was particularly excited by Cuomo’s announcement that, under proposed
regulations, nail salons will need to secure bonds or insurance policies to cover potential wage
claims. She pointed out that although Legal Aid won almost half a million dollars for workers in a
case against a nail salon chain called Babi, they’ve only been able to collect a little over $110,000,
as the owners were dissipating their assets during the trial.

“They were selling their property and selling their nail salons and getting rid of their cash,” Cacace
said. “So it has been very difficult to collect.”

She also noted that it can be hard to get unauthorized workers to come forward, since doing so
can get them fired. It’s not uncommon, therefore, for Legal Aid to only hear from workers once
they’ve been let go, she said.

“A lot of times people come to us only after they're fired because at that point there's nothing else
to lose with respect to the job, and so they might as well go ahead and try to assert their rights,”
she said.

Still, like Tomatore, Cacace is hopeful that an increased awareness on the part of workers of their
rights, which could also stem from community groups, will lead to better enforcement in the nail
salon industry.
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“The more awareness by people that are working in the salons that they have rights and they're
entitled to bring claims, hopefully the more enforcement there will be,” she said.

--Additonal reporting by Aaron Vehling. Editing by John Quinn and Emily Kokoll.
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